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To:  Marlene H. Dortch, Secretary
Attention: Chief Administrative Law Judge Richard L. Sippel

ENFORCEMENT BUREAU’S RESPONSE
TO ENL-VSL REQUEST FOR CLARIFICATION AND RELIEF

L On September 12, 2014, Environmental LLC and Verde Systems LLC

(collectively, ENL-VSL) and Mr. Havens filed a request for clarification of and relief from the



Protective Order entered in the above-captioned proceeding.' In particular, ENL-VSL and Mr.
Havens appear to be seeking the production of information which has been previously designated
in this proceeding as “confidential” or “highly confidential” pursuant to the Protective Order.
ENL-VSL and Mr. Havens also appear to be seeking an order from the Presiding Judge
compelling Maritime to produce all of the records previously maintained by Mobex Network
Services (Mobex), which ENL-VSL and Mr. Havens assert have been wrongfully withheld.?
The Chief, Enforcement Bureau (Bureau), herein responds to ENL-VSL and Mr. Havens’ filing.
ENL-VSL and Mr. Havens’ filing should be dismissed on several grounds.
ENL-VSL and Mr. Havens’ Concerns With the Protective Order

2 First, neither ENL-VSL nor Mr. Havens has any basis to challenge the provisions
set forth in the Protective Order. The terms of this Protective Order, including the
confidentiality provisions at issue in ENL-VSL and Mr. Havens’ filing, were negotiated among
counsel for all parties, including counsel representing ENL-VSL and Mr. Havens at the time
(Patrick McFadden).* As attached Exhibit 1 demonstrates, the confidentiality provisions that
both ENL-VSL and Mr. Havens now contest were subject to those negotiations.” Mr. McFadden
agreed to these provisions on behalf of Mr. Havens and ENL-VSL. ENL-VSL and Mr. Havens
should not be allowed to challenge terms to which their previous counsel agreed simply because

ENL-VSL now has different counsel.

! See ENL-VSL Request for Clarification and Relief Regarding the Protective Order and Mobex Documents, filed
Sept. 12, 2014 (Request).

2 See id. at 2-4.
3 See id. at 4-7.

% See email from Pamela Kane, dated June 28, 201, to, inter alia, Patrick McFadden, who represented Mr. Havens
and his companies at the time the Protective Order was negotiated, enclosing a proposed draft of the Protective
Order for consideration, filed herewith as Exhibit 1.

5 See, e.g., Exhibit 1 attachment at § 2(a) and 6(a) and (b).



3. Second, the Protective Order specifically allows outside counsel for ENL-VSL
access to materials which are designated in this proceeding as “confidential” or “highly
confidential.”® As Maritime correctly pointed out in its recent filing,” documents and testimony
| restricted by the Protective Order were made available to any outside legal counsel of record for
Mr. Havens or ENL-VSL. Indeed, ENL-VSL’s current outside counsel, Mr. Stenger, received
notice that he would have access to such restricted information as soon as he provided the
declaration required by the Presiding Judge’s Orders.® For whatever reason, Mr. Stenger has
chosen not to execute this declaration.” His lack of access to “confidential” and “highly
confidential” information in this case, therefore, is a result of his own choice and inaction.

4. Third, the Protective Order specifically provides a mechanism by which ENL-
VSL can challenge a party’s “confidential” or “highly confidential” designation. Pursuant to
paragraph 3(a) of the Protective Order, a party may petition the Presiding Judge to remove the
“confidential” designation by demonstrating that the designated information “is not a trade secret
or commercial or financial information privileged or confidential within the meaning of
Exemption 4 of the Freedom of Information Act ... or any other bona fide claim of right or
privilege. »10 1 ikewise, pursuant to paragraph 3(b) of the Protective Order, a party may petition
the Presiding Judge to remove the “highly confidential” designation by demonstrating that

disclosure of the information “to a counterparty or competitor ... would not significantly

§ See Protective Order, FCC 11M-21 (ALJ, rel. Jul. 20, 2011), at J 6(a).

7 See Comments of Maritime on Recent Submission by Enforcement Bureau, ENL-VSL, and Havens, filed Sept. 15,
2014, at 3.

8 See, e. g., email from Robert Kirk, dated Aug. 4, 2014, to among others, James Stenger, counsel for ENL-VSL,
attached hereto as Exhibit 2; see also Order, FCC 12M-7 (ALJ, rel. Jan. 27, 2012), at 2 and Order, FCC 12M-20
(ALJ, rel. Mar. 19. 2012) at 2.

? See Request at 1 (“Undersigned counsel has not signed the Protective Order.”).
1% See Protective Order, FCC 11M-21, at § 3(a).



disadvantage the current or future negotiating or competitive position of the Designating
Party.”'! Apparently ignoring these provisions, Mr. Stenger, on behalf of ENL-VSL, has chosen
not to review any of the information designated “confidential” or “highly confidential,” but
instead to make an improper wholesale challenge of each party’s designations.

3. Finally, pursuant to the terms of the Profective Order which Mr. Havens’ former
counsel negotiated, Mr. Havens is not authorized to review information that has been designated
by another party as “confidential” or “highly confidential.” Although paragraph 6(b) permits
“confidential” information to be disclosed to an “Authorized Representative,”'* that term, as
defined in the Protective Order, specifically excludes principals or employees of any party, such
as Mr. Havens."> Mr. Havens was well aware of this restriction when he decided to proceed pro
se. Indeed, the Presiding Judge has already ruled on the issue of Mr. Havens’ individual access
to designated information.'* To the extent Mr. Havens now raises this issue again, his baseless
request to revisit a decided issue should be denied.

6. Moreover, to the extent Mr. Stenger has filed, and is arguing on behalf of the
interests of Mr. Havens on the Protective Order issue,'” the filing is procedurally improper. Mr.
Stenger filed a notice of appearance on behalf of only ENL and VSL. He has affirmatively taken
the position that he is not representing Mr. Havens.'® Given that Mr. Havens’ individual rights
and those of ENL-VSL are not aligned on this issue (as ENL-VSL, unlike Mr. Havens, has

outside counsel of record to whom confidential materials may be disclosed once Mr. Stenger

" See id. at ] 3(b).

12 See id. at 9 6(b).

1 See id. at Y 2(a)(ii). See also Y 2(a)(i).

14 See, e.g., Order, FCC 13M-10 (ALJ, rel. May 7, 2013) at 4, § 7.

13 See, e.g., Request at 3.

16 See, e.g., email from James Stenger to Pamela Kane, dated Aug. 27, 2014, attached hereto as Exhibit 3.



follows the Presiding Judge’s directive and executes the declaration), there is no colorable basis
for Mr. Stenger to be representing Mr. Havens’ interests. Mr. Stenger’s filing on behalf of Mr.
Havens raises precisely the type of confusion in the record about which the Bureau was
concerned when Mr. Havens was permitted to proceed without legal representation.,
ENL-VSL and Mr. Havens’ Request for the Mobex Documents

7 In their Request, ENL-VSL and Mr. Havens also seek an order compelling
Maritime to produce more than a 100 boxes of Mobex documents.'” This appears to be nothing
more than a thinly-veiled, and untimely,'® attempt to appeal the Presiding J udge’s previous
rulings on these very same documents. Indeed, the Presiding Judge has already concluded that
“Maritime did not conceal the existence of the boxes from Mr. Havens or their contents”'® and
that “Mr. Havens has simply failed to avail himself of opportunities in discovery to examine the

20 Moreover, the Presiding Judge previously concluded that

documents he now tardily seeks.
Mr. Havens’ failure to obtain these documents did not warrant re-opening discovery”! or
delaying resolution of Issue (g).”> ENL-VSL and Mr. Havens offer nothing more than a repeat of

Mr. Havens’ earlier arguments. As a result, their request for an order that Maritime immediately

produce the Mobex documents should be denied.

17 See, e.g., Request at 4-7.

¥ See, e.g., 47 C.F.R. § 1.301 (setting forth the proper timing to appeal an interlocutory ruling).
' Order, FCC 13M-22 (ALJ, rel. Dec. 19, 2013), at 5, 7 10-11.

0 Order, FCC 14M-18 (ALJ, rel. June 17, 2014) at 14, Y 38.

2l See Order, FCC 13M-22 at 5, 1 10.

2 See Order, FCC 14M-18, at 14, 9 38 (rejecting Mr. Havens’ argument that summary decision should be denied
because Maritime failed to produce “‘relevant, discoverable documents that may potentially demonstrate the lack of
timely construction and/or permanent discontinuance of service’ of the licenses at issue”).



September 18, 2014

Respectfully submitted,

Travis LeBlanc
Chief, Enforcement Bureau
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Pamela S. Kane

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW, Room 4-C330
Washington, D.C. 20554

(202) 418-1420

Michael Engel

Special Counsel

Market Disputes Resolution Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW, Room 4-C366
Washington, D.C. 20554

(202) 418-7330
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Pamela Kane
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From:
Sent:
To:

Cc:
Subject:

Attachments:

Pamela Kane

Tuesday, June 28, 2011 5:25 PM

‘cole@fhhlaw.com’; 'wright@khlaw.com’; 'kdesoto@wileyrein.com'; 'jsheldon@fr.com’;
'rmiller@gardere.com’; 'czdebski@eckertseamans.com’; 'feldman@fhhlaw.com’;
'mjp@catalanoplache.com’; ‘ajc@catalanoplache.com’; ‘Howard.Liberman@dbr.com’;
"Patrick. McFadden@dbr.com’; 'jturner@wileyrein.com’; 'ESchwalb@eckertseamans.com’;
'‘GHull@eckertseamans.com’; ‘richards@khlaw.com'

Brian Carter; Bob Keller

6.28 11 EB Docket No. 11-71 Maritime Communications/Land Mobile: FINAL Protective
Order

Proposed.MCLM Matter - Protective Order.doc

All: Enclosed please find the redlined version of the protective order we intend to file tomorrow for the Judge's approval. |
believe this includes all of the edits we have received so far but please let me know if you believe something you have
suggested is not included in the edits.

We have still not heard from everyone so if you have not yet sent edits or confirmation that you have no edits, please do

S0.

Thanks.

Pamela S. Kane

Deputy Chief -- Investigations & Hearings Division

Enforcement Bureau

Federal Communications Commission

445 12" Strerst, S.W.

Washington,
202-418-2393

D.C. 20554
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[PROPOSED] PROTECTIVE ORDER

1. This Protective Order (“the Order”) is intended to protect information that has been
designated “Confidential Information” or “Highly Confidential Information” as those terms are
defined herein, contained in (i) documents that are produced, given or exchanged by and among
the Parties, or produced by non-parties, as part of discovery in this Proceeding; (ii) documents
that have been provided to the Federal Communications Commission (“the Commission”) in
connection with any investigation concerning Maritime Communications/Land Mobile, LLC
(“Maritime”) that pre-dated this Proceeding; and (iii) documents and testimony in this
Proceeding. The Order is not intended to constitute a resolution of the merits concerning
whether any Confidential Information or Highly Confidential Information would be released
publicly by the Commission upon a proper request under the Freedom of Information Act or
other applicable law or regulation, including 47 C.F.R. § 0.442.



2. Definitions.

a. Authorized Representative. “Authorized Representative” means an individual
who has signed, filed, and produced to the Designating Parties, as hereafter defined, a
Declaration in the form of Attachment A to this Order and is one of the following:

i. Asto Confidential Information (excluding Highly Confidential
Information), In-House Counsel of a Reviewing Party engaged in the
conduct of this Proceeding and their associated clerical staff to the extent
reasonably necessary to assist In-House Counsel in rendering professional
services in the Proceeding;

ii. Individuals who are independent of any Reviewing Party (i.e., not a
principal or employee of any Reviewing Party) or experts engaged to
furnish technical or other expert advice or services or are otherwise
engaged to prepare material for the express purpose of participating in this
Proceeding or directing or overseeing prosecution or defense of this
Proceeding; and

iii. Any person designated by the Presiding Judge in the public interest.

b. Enforcement Bureau. “Enforcement Bureau” shall mean the Enforcement
Bureau of the Commission.

c. Commission. “Commission” means the Federal Communications Commission or
any arm of the Commission acting pursuant to delegated authority; provided,
however, that such definition shall not include the Enforcement Bureau for the
purposes of Paragraphs 3, 5-7, 11-14 and 18.

d. Confidential Information. “Confidential Information” means information,
whether in oral or written form, so designated by a Designating Party upon a good
faith determination that such information constitutes trade secrets or commercial or
financial information privileged or confidential within the meaning of Exemption 4 of
the Freedom of Information Act, 5 U.S.C. § 552(b)(4) or any other bona fide claim of
right or privilege. Confidential Information includes additional copies of, notes
regarding, and information derived from Confidential Information. Confidential
Information also includes transcripts of hearing sessions to the extent described in
Paragraphs 9 and 10.

e. Declaration. “Declaration” means a sworn declaration in the form of Attachment
A to this Order.

f. Highly Confidential Information. “Highly Confidential Information” means
Confidential Information so designated by a Designating Party upon a determination
in good faith that the disclosure of such information, if disclosed to a counterparty or
competitor of the Designating Party, would significantly disadvantage the current or
future negotiating or competitive position of the Designating Party. Highly
Confidential Information includes additional copies of, notes regarding, and




information derived from Highly Confidential Information. There shall be a
rebuttable presumption that the following information is entitled to protection as
Highly Confidential Information: (i) confidential agreements for the sale, leasing, or
licensing of wireless spectrum to which the Designating Party is a party; and (ii)
documents reflecting any commercially sensitive term of agreement described in
subparagraph kf{(i), including, without limitation, documents reflecting the amount of
any payments made or promised pursuant to such an agreement.

g. In-House Counsel. “In-House Counsel” means an employee or contractor of a
Reviewing Party who:

i. 1is an attorney admitted as an active member in good standing of the bar by
the highest court in at least one state of the United States or the District of
Columbia;

ii. has not been suspended, disbarred, or refused admittance to the bar in any
other state; and

iii. shall not have more than ten percent of the equity or ten percent of the
voting power of the Reviewing Party.

h. Outside Counsel of Record. “Outside Counsel of Record” means the firm(s)
representing the Parties in this Proceeding, including their attorneys, paralegals,
clerical staff member or other employees reasonably necessary to render professional
services in the Proceeding. For the avoidance of any doubt, Outside Counsel of
Record shall exclude any employee or In-House Counsel of any of the Parties.

i. Parties. The “Parties” to this Proceeding are Maritime Communications/Land
Mobile, LLC (“Maritime”); the Enforcement Bureau; Warren Havens, Environmental
LLC; Intelligent Transportation and Monitoring Wireless LLC; Skybridge Spectrum
Foundation; Telesaurus Holdings GB LLC; Verde Systems LLC; V2G LLC
(collectively, the “Petitioners”); EnCana Oil and-& Gas (USA); Inc.; Duquesne Light
Company; DCP Midstream LP; Jackson County Rural Membesrship-Electric
Membership Corporation€eeperative; Puget Sound Energy, Inc.; Enbridge Energy
Company, Inc.; Interstate Power and Light Company; Wisconsin Power and Light
Company; Dixie Electric Membership Corporation, Inc.; Atlas Pipeline —Mid-
Continent LL.C; Denton County Electric Cooperative, Inc. dba CoServ Electric; and
Southern California Regional Rail Authority. No other entity or natural person may
become a Reviewing Party in this Proceeding absent the express, written
authorization of the Presiding Judge.

j. Presiding Judge. “Presiding Judge” means the Honorable Richard L. Sippel,
Chief Administrative Law Judge, or such other official as may subsequently be
appointed by the Commission or the Chief Administrative Law Judge to preside over
this Proceeding.

k. Proceeding. “Proceeding” means the proceeding to adjudicate the issues
designated for hearing in Maritime Communications/Land Mobile, LLC, Order to



Show Cause, Hearing Designation Order, and Notice of Opportunity for Hearing, EB
Docket No. 11-71, FCC-11-64, rel. April 19, 2011.

3. Claim of Confidentiality. A Designating Party may designate information as
“Confidential Information” or “Highly Confidential Information” consistent with those terms in
| Paragraphs 2(ed) and 2(f) of this Order.

a. The Presiding Judge or the Commission may, sua sponte or upon petition,
determine that all or part of the information claimed as “Confidential Information” is

[ not entitled to protection as such because it is not a trade secret or commercial or
financial information privileged or confidential within the meaning of Exemption 4 of
the Freedom of Information Act, 5 U.S.C. § 552(b)(4) or any other bona fide claim of
right or privilege.

b. The Presiding Judge or the Commission may, sua sponte or upon petition,
determine that all or part of any information claimed as “Highly Confidential
Information” is not entitled to protection as such because its disclosure to a
counterparty or competitor of the Designating Party, would not significantly
disadvantage the current or future negotiating or competitive position of the
Designating Party.

c. Prior to making any determination under subparagraph (a) or (b) that designated
information is not entitled to protection as Confidential Information or Highly
Confidential Information, the Presiding Judge or the Commission shall afford the
Designating Party notice and opportunity to comment. The Designating Party shall
bear the burden of establishing that information is entitled to protection as '
Confidential Information or Highly Confidential information. In the event that the
Presiding Judge or the Commission determines that designated Confidential
Information or Highly Confidential Information will not be afforded confidential or
highly confidential treatment, the Designating Party shall have three (3) business days
following notice of the decision to withdraw that information from the record without
public disclosure of the designated Confidential Information or Highly Confidential
Information.

4. Procedures for Claiming Documents and Data Are Confidential or Highly Confidential.

a. Documents or data shall be designated as Confidential Information or Highly
Confidential Information for purposes of this Order by affixing the legend
“CONFIDENTIAL [AND/OR HIGHLY CONFIDENTIAL] INFORMATION
SUBJECT TO PROTECTIVE ORDER IN FCC EB DOCKET NO. 11-71” to the front
page of the document containing such information or, for data, to the outside of the
container or medium in which the data is produced. The inadvertent failure to
designate a document or data as Confidential Information or Highly Confidential
Information does not constitute a waiver of such claim and may be corrected by
supplemental written notice at any time, accompanied by a copy of the document or
data bearing the appropriate legend, with the effect that such document or data shall
be subject to the protections of this Order from the time it is designated as



Confidential Information or Highly Confidential Information.

b. To the extent any Party desires to include, utilize, or refer to any Confidential
Information or Highly Confidential Information in written discovery served on any
other Party, the legend “CONFIDENTIAL [AND/OR HIGHLY CONFIDENTIAL]
INFORMATION SUBJECT TO PROTECTIVE ORDER IN FCC EB DOCKET NO.
11-71” shall be affixed to the front page of such written discovery.

¢. Confidential Information and/or Highly Confidential Information submitted in
writing to the Presiding Judge or the Commission shall be filed under seal and shall
bear on the front page, “CONFIDENTIAL [AND/OR HIGHLY CONFIDENTIAL]
INFORMATION SUBJECT TO PROTECTIVE ORDER IN FCC EB DOCKET NO.
11-71.” Such filings shall also comply with Paragraph 11 of this Protective Order.

5. Storage of Confidential Information at the Commission. The Secretary of the
Commission or the other Commission staff or the Enforcement Bureau trial staff to whom
Confidential Information or Highly Confidential Information is submitted shall place the
Confidential Information or Highly Confidential Information in a non-public file. Confidential
Information or Highly Confidential Information shall be segregated in the files of the
Commission, and shall be withheld from inspection by any person not bound by the terms of this
Protective Order, unless such Confidential Information or Highly Confidential Information is
released from the restrictions of this Order either through agreement of the parties, or pursuant to
the order of the Commission or a court having jurisdiction.

6. Access to Confidential Information.

a. The following persons may obtain access to Confidential Information and Highly
Confidential Information without executing the attached Declaration: (i) the Presiding
Judge and his staff; (ii) Enforcement Bureau trial staff; (iii) the hearing (or
deposition) reporter; (iv) to the extent exceptions or other pleadings containing
Confidential Information or Highly Confidential Information are filed with the
Commission, the Chairman, Commissioners or other Commission staff working on or
assisting the Commission in connection with its decision on such exceptions or other
pleadings in the Proceeding; (v) to the extent there is any judicial review of actions in
the Proceeding, any reviewing court and its associated personnel; (vi) a Reviewing
Party’s Outside Counsel of Record; and (vii) paralegals, service vendors, or other
non-attorney employees or contractors of an Authorized Representative for the
purpose of one or more aspects of organizing, filing, coding, converting, storing, or
retrieving documents or data or designing programs for handling data connected with
this Proceeding, or performing other clerical or ministerial functions with regard to
documents connected with this Proceeding.

b. Except as provided in subparagraph (a), Confidential Information (excluding
Highly Confidential Information) may be disclosed, summarized, described,
characterized or otherwise communicated or made available in whole or in part only
to Authorized Representatives, as defined by Paragraph 2(a) of this Order. Before an
Authorized Representative may obtain any access to Confidential Information, such



person must sign, file, and produce to the Designating Parties a Declaration.

c. Except as provided in subparagraph (a), Highly Confidential Information may be
disclosed, summarized, described, characterized or otherwise communicated or made
available in whole or in part only to (i) an expert, service vendor, or consultant who is
not an employee of a Reviewing Party and is working with a Reviewing Party’s
Outside Counsel of Record; or (ii) to a particular Authorized Representative only to
the extent that the Presiding Judge or the Commission determines, based on a showing
by the Reviewing Party, that the Authorized Representative has a compelling need to
access specific Highly Confidential Information. Before an expert, service vendor, or
consultant who is not an employee of a Reviewing Party and is working with a
Reviewing Party’s Outside Counsel of Record or any Authorized Representative may
obtain any access to Highly Confidential Information, such person must sign, file, and
produce to the Designating Parties a Declaration.

d. Highly Confidential Information shall be disclosed to an outside consultant or
expert only according to the terms of this subparagraph; and any such outside
consultant or expert shall use Highly Confidential Information solely for the
preparation and conduct of this Proceeding and not for any other purpose (including
but not limited to competitive business purposes). For the purposes of this Order, an
outside consultant or expert shall be restricted to a person who is retained or
employed as a bonafide consultant or expert for purposes of this Proceeding, whether
full or part time, by or at the direction of the Reviewing Party’s Outside Counsel of
Record, and his or her staff who have signed a Declaration. The outside consultant or
expert shall be a person who, during the pendency of this proceeding and for a period
of 18 months from the entry of the final termination of this Proceeding will not
negotiate, advise, or otherwise work for any person or entity, where such
representation would be adverse to the Designating Party. Before disclosing any
Highly Confidential Information materials, documents or information covered by this
Order to any such outside consultant or expert, each outside consultant or expert so
retained or employed shall sign, file, and produce to the Designating Parties a
Declaration to confirm that he or she has read this subparagraph, meets the
requirements of this subparagraph, and is bound by the obligations set forth herein.

7. Access to Confidential Information. Procedures for Obtaining Access to Confidential
Information or Highly Confidential Information. In all cases where access to Confidential
Information or Highly Confidential Information by Authorized Representatives is permitted
pursuant to Paragraph 6, before reviewing or having access to any Confidential Information,
each person seeking such access shall execute a Declaration, file it with the Commission, and
produce it to the Designating Party by email through their Outside Counsel of Record. Except as
provided in Paragraph 6, no person may have access to or review Confidential Information or
Highly Confidential Information until five (5) business days have elapsed from the day his or her
Declaration has been filed and served upon the other Parties or until any objections to his or her
access to Confidential Information or Highly Confidential Information are resolved. Each Party
(other than the Enforcement Bureau) shall have an opportunity to object to the disclosure of its
Confidential Information or Highly Confidential Information to any person who signs a
Declaration. Any objection must be filed with the Presiding Judge and served on Outside



Counsel of Record representing, retaining, or employing such person as promptly as practicable
after receipt of the relevant Declaration, but in no event later than five (5) days of receipt of the
Declaration. Until any such objection is resolved by the Presiding Judge or the Commission and,
if appropriate, any court of competent jurisdiction prior to any disclosure, and unless such
objection is resolved in favor of the person seeking access, persons subject to an objection from a
Party (other than the Enforcement Bureau) shall not have access to Confidential Information or
Highly Confidential Information.

8. Use of Confidential Information and Highly Confidential Information. Except as provided
in paragraph 6(d) of this Order, Confidential Information and Highly Confidential Information
shall be used solely for the preparation and conduct of this Proceeding; shall not be used for any
other purpose (including but not limited to competitive business purposes); and shall not be
disclosed to anyone or published in any manner except in accordance with this Order. This Order
shall not preclude the use of any material or information that is in the public domain or has been
developed independently by any other person who has not had access to Confidential Information
or Highly Confidential Information nor otherwise learned of its contents. Should the
Commission rely upon or otherwise make reference to the contents of any of the Confidential
Information or Highly Confidential Information in its decision in this Proceeding, it will do so by
redacting any Confidential Information or Highly Confidential Information from the public
version of the decision and by making the unredacted version of the decision available only to a
court and to those persons entitled to access to Confidential Information and Highly Confidential
Information under this Order.

9. Use of Confidential Information or Highly Confidential Information in Deposition
Testimony, Oral Hearing Testimony and Oral Argument.

a. If any Reviewing Party desires to include, utilize, or refer to any Confidential or
Highly Confidential Information in testimony or exhibits during the hearing or during
a deposition in such a manner that might require disclosure of such material, it shall
use such Confidential Information or Highly Confidential Information in a manner
reasonably calculated to ensure that its confidentiality is maintained.

b. Examination of a witness concerning Confidential Information or Highly
Confidential Information shall be conducted in camera and closed to all persons
except Authorized Representatives of Reviewing Parties, Enforcement Bureau trial
staff, the Presiding Judge and his staff, a witness then testifying, and the hearing
reporter. Upon objection by any party that oral testimony during the hearing is likely
to lead to discussion of Confidential Information or Highly Confidential Information,
the Presiding Judge may order the hearing room to be closed during such period as set
forth above. Persons present at the hearing may not disclose the contents of the
testimony during such closure to any person that is not an Authorized Representative
of a Reviewing Party, or is not Enforcement Bureau trial staff, prior to the designation
of Confidential Information or Highly Confidential Information in transcripts
described in Paragraph 10 of this Protective Order. With respect to testimony
regarding Non-Confidential Information, the hearing will not be closed; nor will the
hearing be closed for examination of a witness concerning, or testimony likely to lead
to discussion of, information designated as “Confidential Information” or “Highly



Confidential Information” if the designation is or has been successfully challenged.

c. Persons present at the hearing may not disclose Confidential Information or
Highly Confidential Information included in witness testimony or oral argument to
any person that is not an Authorized Representative of a Reviewing Party, or is not
Enforcement Bureau trial staff, prior to the designation of Confidential Information or
Highly Confidential Information in transcripts described in Paragraph 10 of this
Protective Order.

10. Designation of Confidential Information or Highly Confidential Information in
Transcripts.

a. Deposition testimony may be designated as Confidential Information or Highly

. Confidential Information by (i) a statement on the record, by counsel, at or before the
conclusion of the deposition, or (ii) by written notice, sent by counsel to all parties
within five (5) business days after the receipt of the preliminary transcript of the
deposition. Deposition testimony shall be considered Confidential Information or
Highly Confidential Information until five (5) business days from the receipt by
counsel of the preliminary transcript, so as to allow for possible designation under
subparagraph (a)(i1). The parties may modify this procedure for any particular
deposition through agreement on the record at such deposition, or other written
agreement, without further order of the Presiding Judge.

b. The transcripts of oral hearing testimony and oral argument will be considered
Confidential Information or Highly Confidential Information until seven (7) business
days after the transcript for the last day of the hearing involving the Parties to this
Protective Order is made available to the Parties by the hearing reporter. During this
period, any of the Reviewing Parties may designate portions of the transcripts as
Confidential Information or Highly Confidential Information by identifying the page
numbers and specific language so designated in a confidential submission filed with
the Office of the Secretary and served on counsel to each of the Parties. Such
designation shall consist of a substitute transcript page in which the designated
Confidential Information or Highly Confidential Information is redacted. Pages
redacted pursuant to this paragraph must be clearly marked “Redacted.” Following
this seven (7) business day period, the transcripts, except for portions designated by
one or more of the Reviewing Parties as Confidential Information or Highly
Confidential Information, will no longer be deemed Confidential Information or
Highly Confidential Information. Except to the extent that other individuals are
entitled to receive Confidential Information or Highly Confidential Information
pursuant to paragraph 6 the hearing reporter shall not provide transcripts containing
Confidential Information or Highly Confidential Information to anyone other than
Outside Counsel of Record for the Parties in this proceeding, Enforcement Bureau
trial staff, and the Presiding Judge and his staff.

11. Use of Confidential Information or Highly Confidential Information in Pleadings or
Filings. Parties may, in any pleadings or other documents that they file in this Proceeding,
reference Confidential Information or Highly Confidential Information, but only if they comply



with the following procedures.

a. Any portions of the filings that contain or disclose Confidential Information or
Highly Confidential Information must be physically segregated from the remainder of
the filings and filed under seal in accord with the remainder of this paragraph. This
requirement is satisfied when a Party files (1) a redacted version of the document; and
(2) a non-public version of the document (of which only one copy should be filed)
that contains the Confidential Information or Highly Confidential Information and
bears the legend set forth in Paragraph 11(c).

b. The portions or versions of pleadings containing or disclosing Confidential
Information or Highly Confidential Information must designate the specific portions of
the pleading containing such Confidential Information or Highly Confidential
Information.

c. The cover page and each page of any Party's filing that contains or discloses
Confidential Information or Highly Confidential Information subject to this Order
must be clearly marked: “CONFIDENTIAL [AND/OR HIGHLY CONFIDENTIAL]
INFORMATION SUBJECT TO PROTECTIVE ORDER IN FCC MB DOCKET NO.
10-204”

d. The confidential version of the pleading, to the extent it is required to be served,
shall be served upon the Secretary of the Commission, Outside Counsel of Record,
and Enforcement Bureau trial staff, with a courtesy copy to the Presiding Judge and
his assistant, where relevant. Such confidential versions shall be filed under seal, and
shall not be placed in the Commission's Public File unless the Commission directs
otherwise (with notice to the Designating Party and an opportunity to comment on
such proposed disclosure). Except as provided above, Parties may not provide
courtesy copies of pleadings containing Confidential Information or Highly
Confidential Information to any other person, including the Chairman,
Commissioners, or Commission staff.

12. Requests for Additional Disclosure. If any person requests that the Commission disclose
Confidential Information or Highly Confidentiality Information outside the terms of this
Protective Order, that request will be treated in accordance with Sections 0.442 and 0.461 of the
Commission's rules, 47 C.F.R. §§ 0.442, 0.461.

13. Violations of Order. Should a Reviewing Party that has properly obtained access to
Confidential Information or Highly Confidential Information under this Order violate any of its
terms, it shall immediately convey that fact to the Designating Party, which may choose to bring
it to the attention of the Presiding Judge as appropriate. Further, should such violation consist of
improper disclosure or use of Confidential Information or Highly Confidential Information, the
violating party shall take all necessary steps to remedy the improper disclosure or use. The
violating party shall also immediately notify the Designating Party, in writing, of the identity of
each party known or reasonably suspected to have obtained the Confidential Information or
Highly Confidential Information through any such disclosure. The Commission and, to the extent
that the Commission's authority is so delegated, the Presiding Judge, retain their full authority to



fashion appropriate sanctions for violations of this Order, including but not limited to suspension
or disbarment of attorneys from practice before the Commission, forfeitures, cease and desist
orders, and denial of further access to Confidential Information or Highly Confidential
Information in this or any other Commission proceeding. Nothing in this Order shall limit any
other rights and remedies available to the Designating Party at law or equity against any party
using Confidential Information or Highly Confidential Information in a manner not authorized by
this Order.

14. Termination of Proceeding. Within two weeks after final resolution of this Proceeding
(which includes any administrative or judicial appeals), Authorized Representatives shall, at the
direction of the Designating Party, make their best efforts to destroy or return to the Designating
Party all Confidential Information and Highly Confidential Information as well as all copies and
derivative materials made, and shall certify in a writing served on the Designating Party that such
best efforts have been conducted to ensure that no Confidential Information or Highly
Confidential Information has been retained by any person having access thereto, except that each
Outside Counsel of Record representing a Reviewing Party may retain two paper copies and one
electronic copy of all pleadings filed in this Proceeding all transcripts created in connection with
this Proceeding, and all attorney work product regardless of whether such pleadings, transcripts
or work product contain Confidential Information or Highly Confidential Information. Any
Confidential Information or Highly Confidential Information contained in any copies of
pleadings, transcripts or work product retained by counsel to a Reviewing Party or in materials
that have been destroyed pursuant to this paragraph shall be protected from disclosure or use
indefinitely in accordance with this Protective Order unless such Confidential Information or
Highly Confidential Information is released from the restrictions of this Order either through
agreement of the parties, or pursuant to the order of the Presiding Judge, the Commission, or a
court having jurisdiction. Authorized Representatives shall have a continuing obligation to
destroy any previously undestroyed documents if and when they are discovered.

15. No Waiver of Confidentiality. Disclosure of Confidential Information or Highly
Confidential Information as provided herein shall not be deemed a waiver by the Designating
Party of any entitlement to confidential treatment of such Confidential Information or Highly
Confidential Information. Reviewing Parties, by viewing these materials: (a) agree not to assert
any such waiver; (b) agree not to use Confidential Information or Highly Confidential
Information in any proceeding other than such as permitted herein unless obtained independently
of this Proceeding; and (c) agree that accidental disclosure of Confidential Information or Highly
Confidential Information shall not be deemed a waiver of entitlement to confidential treatment of
such Confidential Information or Highly Confidential Information.

16. Subpoena by Courts, Departments, or Agencies. If a court or a federal or state department
or agency issues a subpoena or orders production of Confidential Information or Highly
Confidential Information that a party has obtained under terms of this Protective Order, such party
shall promptly notify in writing each Designating Party of the pendency of such subpoena or
order. The Designating Party shall have a full opportunity to oppose such production at least five
(5) business days prior to the production or disclosure of any Confidential Information or Highly
Confidential Information.

17. Additional Rights Preserved. The entry of this Order is without prejudice to the rights of
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the Designating Party to apply for additional or different protection where it is deemed necessary
or to the rights of Reviewing Parties to request further or renewed disclosure of Confidential
Information or Highly Confidential Information.

18. Effect of Order. This Order constitutes an order of the Presiding Judge and an agreement
among the Parties and the persons executing the attached Declaration. This Order will continue in
force until modified by the Presiding Judge or the Commission, and its protections will remain in
force after the conclusion of the hearing phase of this Proceeding.

19. Authority. This Order is issued pursuant to Sections 4(i) and 4(j) of the Communications
Act, as amended, 47 U.S.C. §§ 154(i), (j) and 47 C.F.R. §§ 0.457(d), 1.313, and Section 4 of the
Freedom of Information Act, 5 U.S.C. § 552(b)(4).
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In re

EB Docket No. 11-71
File No. EB-09-1H-1751
FRN: 0013587779

MARITIME COMMUNICATIONS/LAND
MOBILE, LLC

Participant in Auction No. 61 and Licensee of
Various Authorizations in the Wireless Radio
Services

Application File Nos. 0004030479,
0004144435, 0004193028, 0004193328,
0004354053, 0004309872, 0004310060,
0004314903, 0004315013, 0004430505,
0004417199, 0004419431, 0004422320,
0004422329, 0004507921, 0004153701,
0004526264, 0004636537,

and 0004604962

Applicant for Modification of Various
Authorizations in the Wireless Radio Services

Applicant with ENCANA OIL AND GAS (USA),
INC.; DUQUESNE LIGHT COMPANY; DCP
MIDSTREAM, LP; JACKSON COUNTY
RURAL MEMBERSHIP ELECTRIC
COOPERATIVE; PUGET SOUND ENERGY,
INC.; ENBRIDGE ENERGY COMPANY,
INC.; INTERSTATE POWER AND LIGHT
COMPANY; WISCONSIN POWER AND
LIGHT COMPANY; DIXIE ELECTRIC
MEMBERSHIP CORPORATION, INC.;
ATLAS PIPELINE — MID CONTINENT, LLC;
DENTON COUNTY ELECTRIC
COOPERATIVE, INC. , DBA COSERV
ELECTRIC; AND SOUTHERN CALIFORNIA
REGIONAL RAIL AUTHORITY

i el i e e L i

ATTACHMENT A TO PROTECTIVE ORDER

DECLARATION

L , hereby declare under penalty of perjury that I have read the
protective order that has been entered by the Presiding Judge with respect to the above-captioned
cases, and that I agree to be bound by its terms pertaining to the treatment of Confidential
Information and Highly Confidential Information submitted by parties to this Proceeding, including,
without limitation, the provisions of paragraph 14 concerning destruction or return of Confidential
Information or Highly Confidential Information. I understand that the Confidential Information and
Highly Confidential Information shall not be disclosed to anyone or published in any manner except
in accordance with the terms of the Protective Order, and shall be used only for purposes of the
above-captioned Proceeding (except as otherwise provided in the Protective Order). In particular, I
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will not use the Confidential Information or Highly Confidential Information for competitive
commercial or business purposes, including competitive decision-making. I acknowledge thata
violation of the Protective Order is a violation of an order of the Federal Communications
Commission. I acknowledge that this Declaration is also a binding agreement with the Designating
Party.

To the extent that I am an outside consultant or expert as defined in paragraph 6(d) of the
protective order, I agree to be bound by the restrictions on my activities over the nine months
following the Presiding Judge's issuance of a recommended decision in this Proceeding
described in subparagraph 6(d).

(signed)
(printed name)

(representing)
(title)
(employer)
(address)
(phone)
(date)
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EXHIBIT 2



Pamela Kane
=

S
From: Kirk, Robert <RKirk@wbklaw.com>
Sent: Wednesday, August 13, 2014 4:38 PM
To: Pamela Kane; 'cole@fhhlaw.com'; ‘czdebski@eckertseamans.com’;

‘feldman@fhhlaw.com'; ‘'mjp@catalanoplache.com’; ‘richards@khlaw.com’; ‘Bob Keller';
'Sheldon, Jeffrey'; catalano@khlaw.com

Cc: Austin Randazzo; Richard Sippel; Mary Gosse

Subject: RE: Confidential and Highly Confidential, Subject to Protective Order in FCC EB Docket
No. 11-71

Attachments: Interrogatory Response Supplement (081314) - 4832-5191-0940.1.pdf

Sensitivity: Confidential

Shortly after filing its Interrogatory Reponses, Choctaw received additional information regarding the
status of two sites. It hereby provides the attached supplemental response, along with supporting
declarations.

If you have any questions, please contact me directly.

From: Kirk, Robert

Sent: Monday, August 04, 2014 5:42 PM

To: Pamela Kane; 'cole@fhhlaw.com’; ‘czdebski@eckertseamans.com’; 'feldman@fhhlaw.com’;
'mjp@catalanoplache.com'; 'richards@khlaw.com'; 'Bob Keller'; 'Sheldon, Jeffrey'; ajc@catalanoplache.com
Cc: Austin Randazzo; Richard Sippel; Mary Gosse

Subject: Confidential and Highly Confidential, Subject to Protective Order in FCC EB Docket No. 11-71
Sensitivity: Confidential

Submitted herewith is a courtesy copy of Choctaw’s response to the interrogatories served by the Enforcement Bureau
on July 21, 2014. Hard copies are being served by mail.

The response contains confidential and highly confidential information and therefare is being submitted subject to the
Protective Order in this proceeding. Accordingly, Mr. Havens is not being served.

Moreover, Order FCC 12M-7 appears to indicate that before confidential material can be shared with counsel for Mr.
Havens and the various entities he controls, including Environmental LLC, said counsel must enter a Notice of
Appearance and sign the Protective Order. | raised this issue with Mr. Stenger, who recently filed a Notice of
Appearance on behalf of Environmental LLC. Mr. Stenger acknowledged that he had not signed the Protective Order
and directed me to only send him materials that | would send directly to Mr. Havens. He recognized that this precluded
his receipt of our Interrogatory Responses at this time. | informed him that Choctaw stood ready to supply copies of its
Interrogatory Responses once the Protective Order was signed.

If you have any questions, please contact me directly.

WILKINSON ) Ba RKER) KNAUER) LLP



ROBERT G. KIRK

PARTNER

2300 N STREET, NW

SUITE 700

WASHINGTON, DC 20037-1128
Main 202.783.4141

DIRecT 202.383.3363

Fax 202.783.5851
RKIRK@WBKLAW.COM

WWW.WBKLAW.COM

This electronic message transmission contains information from the law firm of Wilkinson Barker Knauer, LLP which may be
confidential or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the
intended recipient, be aware that any disclosure, copying, distribution, or use of the contents of this information is prohibited. If you
have received this electronic transmission in error, please notify us by telephone at 202.783.4141 or by electronic mail
administrator@wbklaw.com immediately.

From: Pamela Kane [mailto:Pamela.Kane@fcc.gov]

Sent: Monday, July 21, 2014 5:04 PM

To: 'cole@fhhlaw.com'; 'czdebski@eckertseamans.com'; 'feldman@fhhlaw.com'; 'mjp@catalanoplache.com’;
'richards@khlaw.com'; 'Bob Keller'; 'Sheldon, Jeffrey'; Kirk, Robert; 'wright@khlaw.com' (wright@khlaw.com); 'Warren
Havens (warren.havens@sbcglobal.net)’; 'Jimmy Stobaugh (jstobaugh@telesaurus.com)'; 'Catalano, Albert J.'

Cc: Austin Randazzo; Richard Sippel; Mary Gosse

Subject: 7 21 14 EB Docket No. 11-71 Maritime Communications/Land Mabile

Enclosed please find a courtesy copy of discovery that the Enforcement Bureau served earlier today.

Pamela S. Kane

Deputy Chief -- Investigations & Hearings Division
Enforcement Bureau

Federal Communications Commission

445 12" Street, S.W.

Washington, D.C. 20554

202-418-2393



EXHIBIT 3



Pamela Kane

From: Stenger, James <JStenger@chadbourne.com>
Sent: Wednesday, August 27, 2014 1:35 PM

To: Pamela Kane

Subject: Re: Skytel

Yes

On Aug 27, 2014, at 1:05 PM, "Pamela Kane" <Pamela.Kane @fcc.gov> wrote:

This e-mail, and any attachments thereto, is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential
information. If you are not the intended recipient of this e-mail, you are hereby notified that any dissemination, distribution or copying of this e-mail, and any
attachments thereto, is strictly prohibited. If you have received this e-mail in error, please notify me by replying to this message and permanently delete the original

Mr. Stenger: We note that you have indicated in a pleading filed in WT Docket 13-85 that you represent
the SkyTel Companies. In the past, Mr. Havens has used SkyTel to refer to all of the companies that are
parties to the hearing in EB Docket 11-71. We ask that you confirm whether you still only represent
Environmental LLC and Verde Systems LLC in the hearing.

Pamela S. Kane

Deputy Chief -- Investigations & Hearings Division
Enforcement Bureau

Federal Communications Commission

445 12" Street, S.W.

Washington, D.C. 20554

202-418-2393

and any copy of this e-mail and any printout thereof.

For additional information about Chadbourne & Parke LLP and Chadbourne & Parke, a multinational partnership, including a list of attorneys, please see our

website at hitp://www.chadbourne.com



CERTIFICATE OF SERVICE

Tamika Parker, an Enforcement Analyst in the Enforcement Bureau’s Investigations and
Hearings Division, certifies that she has on this 18th day of September, 2014, sent by first class
United States mail copies of the foregoing “ENFORCEMENT BUREAU’S RESPONSE TO
ENL-VSL REQUEST FOR CLARIFICATION AND RELIEF” to:

The Honorable Richard L. Sippel

Chief Adminstrative Law Judge

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554 (by hand, courtesy copy)

Jeffrey L. Sheldon

Levine, Blaszak, Block & Boothby, LLP
2001 L Street, NW, Suite 900
Washington, DC 20036

Counsel for Puget Sound Energy, Inc

Jack Richards

Wesley Wright

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Atlas Pipeline — Mid Continent LL.C; Enbridge Energy Co., Inc.; EnCana Oil
and Gas (USA), Inc.; and Jackson County Rural Membership Electric Cooperative

Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Paul J. Feldman

Harry F. Cole

Fletcher, Heald & Hildreth, P.L.C.

1300 N. 17™ Street — 11" Floor

Arlington, VA 22209

Counsel for Southern California Regional Rail Authority



Matthew J. Plache, Esq.

Law Office of Matthew J. Plache
5425 Wisconsin Avenue

Suite 600, PMB 643

Chevy Chase, MD 20815

Counsel for Pinnacle Wireless Corp.

Albert J. Catalano

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Dixie Electric Membership Corp.

Robert J. Keller

Law Offices of Robert J. Keller, P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime Communications/Land Mobile LLC

Robert G. Kirk

Wilkinson Barker Knauer, LLP

2300 N Street, NW Suite 700

Washington, DC 20037

Counsel for Choctaw Telecommunications, LLC and Choctaw Holdings, LLC

Warren Havens
2509 Stuart Street
Berkeley, CA 94705

James Stenger

Chadbourne & Parke, LLP

1200 New Hampshire Avenue, NW

Washington, D.C. 20036

Counsel for Environmental LLC and Verde Systems LLC

\’)1@/\@

Tamika Patker




